COURT OF APPEALS
STATE OF NEW YORK
-------------------------------------------- X Bx. | ndex #24338/99
LI LLI AN ZEI DES on behal f of the estate of
BEATRI CE ZEI DES,
Pl aintiff-respondent, PLAI NTI FF-
RESPONDENT’ S BRI EF
- agai nst -
THE HEBREW HOVE FOR THE AGED AT RI VERDALE
I NC., a New York Corporation, and BETH
ABRAHAM HEALTH SERVI CES, a New Yor k Non-
Profit Corporation,
Def endant s- appel | ant s.

PRELI M NARY STATEMENT

Plaintiff-respondent Lillian Zeides, on behalf of the estate
of Beatrice Zei des (the “decedent” and/ or “Beatrice”)
(collectively, the “plaintiff[s]”), subm t this brief in
connection with the appeal taken by defendant-appell ant The Hebrew
Hone for the Aged at Riverdale Inc., a New York Corporation (the
“defendant”) from the Decenber 24, 2002 order of the Appellate
D vision First Departnent (127-34)|II which nodified the June 29,
2001 order of the Suprenme Court, Bronx County denying defendant’s
notion for sunmmary judgnment dismssing the conplaint as time-
barred, but granted | eave to renew after further discovery w thout
prejudice to plaintiff’s notion to anmend the conplaint, and
otherwise affirmed the order wthout costs (127). Defendant
appeals to this Court by |eave of the Appellate D vision s June 3,
2003 order (125). W believe that the Appellate D vision s order
was correct and was actually generous toward the defendant; the

majority’s construction of the Public Health Law (“PHL”) is in

1 Nunbers in parent heses refer to pages of the record on appeal .
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accord with recent decisions from other Appellate D visions. See,

Doe v. Westfall Health Care Center, 303 AD2d 102 [4'" Dept. 2002],

overruling Goldberg v. Plaza Nursing Home, 222 AD2d 1082 [4'" Dept.

1995] . Moreover, certain procedural issues, we believe, are beyond
this Court’s general power of review

STATEMENT OF THE CASE
Oigi nal summons; anended sumons and conpl ai nt.

Plaintiff’s original conplaint dated Cctober 22, 1999 (14-29)
al | eged that defendant violated PHL 82801 and 82803[c] and New
York Code of Rules and Regul ations (“NYCRR') 8415 (17-20), and was
also guilty of common | aw negligence (20-22). The acts conpl ai ned
of included the follow ng (19-20):

a. failing to provide physical therapy
b. failing to nove, exercise and adjust decedent in her bed to

prevent pressure sores
c. failing to provide adequate assistance to prevent falls

d. failing to provide proper nutrition

e. failing to nonitor decedent’s wei ght

f. failing to provide sufficient hydration

g. failing to nonitor decedent’s nedical condition

h. failing to obtain adequate nedi cal assistance and care where
needed

As a result, according to the conplaint, decedent suffered
contractures to the | egs, decubitus on the left hip, severe weight
| oss, stroke, loss of ability to communicate, pain, disconfort,
| oss of mobility, loss of dignity and humliation (20).

It was alleged generally that defendant failed to provide
proper care to the decedent at the facility, such that she
devel oped pressure sores; that defendant failed to provide proper

physi cal therapy, such that decedent devel oped contractures



| eading to loss of nobility and ability to performdaily
activities; that defendant failed to respond to synptons
indicating injury and distress; that defendant failed to properly
nmoni tor and feed decedent, |eading to severe weight |oss; that

def endant caused “unnecessary stress, both physically and
mentally, resulting in an overall decline in Beatrice' s nedica
condition”; and that defendant failed to properly conmunicate with
decedent’s fam |y and personal physician (21-22).

It was all eged that defendant’s negligence occurred from
January 16 to February 16 and March 26 through Decenber 23, 1996
(17, 21), that decedent died on August 30, 1998 (17), and that M.
Zei des was duly appoi nted adm nistratrix of decedent’s estate on
July 22, 1999 (16). There were specific clains of negligence and
of violation of PHL 828 and NYCRR 8415 (19).

Subsequently, plaintiff served an anended conpl ai nt dated
Decenber 22, 1999 repeating the general clains of negligence and
breach of statutory and regul atory enactnents, but adding clains
for wongful death (30-64).

The conpl aints asserted clains for abandonnent — for exanpl e,
it was stated that decedent’s skin was not properly cleaned, that
she was not fed properly, not hydrated adequately and not
exerci sed or noved in her bed, that she was not prevented from
falling, that she was not given proper bedding, etc. The claim
i nvol ved “overal |l poor care” as well as the “failure to assi st
with feedings” and the “failure to nove [decedent] and keep [ her]

active”; she eventually suffered pneunonia as well as open sores



on her skin (66-67).

Defendant’s notion in the trial court.

On January 5, 2001, defendant noved for summary judgnent (7-
8), submtting a four page attorney affirmation (9-13) and
pl eadi ngs, asserting that as the action was not conmenced until
Cct ober 22, 1999, and decedent’s treatnment ended in Decenber of
1996, the 2 1/2 year statute of limtations in CPLR 8214[a] had
run out and the action was timne-barred.

Plaintiff, in opposition, submtted the affirmati on of her
attorney (86-93), the affidavit of M. Zeides (94-95), pleadings
(96), a proposed third anmended conpl aint that waa the subject of a
pendi ng notion to amend (97-112), and the affirmation of G|l bert
Val dez RN (113-17). According to plaintiff, the action was one for
negl i gence, not nedi cal mal practice (86), so that the nedica
mal practice statute of Iimtations did not apply. M. Zeides
stated that she had pl aced decedent in the defendant’s nursing
hone because she was unable to care for her; that she visited her
3-5 days per week and stayed 4-5 hours, yet she never saw decedent
bei ng repositioned, and never saw her di aper bei ng checked; that
decedent was not participating in any activities; that she
conmpl ained of thirst. After decedent’s condition becane so bad
that she had to be hospitalized, Ms. Zeides |earned that she had
Stage |V pressure sores and |lost far too nmuch wei ght, and that her
heal th was going into a precipitous general decline. This,

according to plaintiff’s counsel, was not nedical negligence, but



negl ect on the part of the staff, giving rise to common | aw
negligence clains as well as clainms under the PHL (87, 94-95).

Plaintiff’s counsel, in bold print, declared (88):

Most significantly, none of Lillian's clains relate to

prof essi onal nedical treatnment rendered by a nedica

professional. This action was brought because of the

negligent day to day care Beatrice received at the Hebrew

Honme, which was the exact purpose for which the nursing hone

residents’ rights were adopted by the New York State

Legislature. Plaintiff recently noved to anmend the second

anmended conplaint in this action to nmake absolutely sure the

conmpl aint was clear as to the cause of action for negligence
and statutory violation, with absolutely no claimrelated to
medi cal mal practice. The return date for said notion is

February 23, 2001.

The record, indeed, contains a third anmended conpl ai nt which
set forth causes of action for negligence and violation of the PHL
and rel ated regul ations, wthout any claimfor nedical negligence
(103-10), as well as the notion itself (99-102). Plaintiff’s
counsel pointed out that this conplaint “does not seek damages for
injuries sustained as a result of nedical malpractice.”E

Plaintiff’s counsel pointed out that in 86521 of the
Education Law, mnedical/dental mal practice clains were based on the
practice of medicine, defined as “di agnosing, treating, operating
or prescribing any human di sease, pain, injury, deformty or
physical condition” (89), and that care rendered in a nursing
horme, under that definition, did not constitute nedical treatnent.
After all, counsel pointed out, PHL 82801 di stingui shed between a
“hospital” and a “nursing home” on the basis that hospitals

operate under the supervision of a physician and exist for the

2Such admi ssion was bi ndi ng on plaintiff, pursuant to M chi gan Nati onal Bank
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“prevention, diagnosis or treatnent of human di sease, pain, etc.”,
whil e nursing hone facilities “provide | odging, board and physi cal
care including, but not limted to, the recording of health
information, dietary supervision and supervi sed hygi eni c services
incident to such services” to “sick, invalid, infirm disabled or
conval escent persons” (89-90).

After citing to certain case |law (90-91), plaintiff’s counse
noted that the services decedent required at defendant’s facility
i ncluded “assi stance with feeding, hydration, bathing, bowel and
bl adder function, anbul ating and repositioning”, services
ordinarily provided by “orderlies and nursing assistants”, and the
second and third amended conpl ai nts contai ned all egations rel ated
to such non-nedical services. Failure to properly supply such
services “does not constitute medical nal practice” and, as the
affidavit of M. Valdez nade clear, “orderlies generally provide

t hese services or nursing assistants”, and these individuals “are
not health care professionals” (91).

M. Valdez, a registered nurse, practiced primarily in the
geriatric field, and was “trai ned and experienced in the care and
treatnent of elderly persons” (114). He reviewed defendant’s
records and concl uded that decedent devel oped “Stage |V pressure
sores due to ordinary neglect”, that she was not regularly
reposi tioned, that she was “not assisted with bowel and bl adder
function”, that she was “not provided with adequate anmounts of

food and water” (114-15). He wote that such services were

“general ly provided by orderlies and nursing assistants, not

v. Oakland v. American Cent. Ins., 89 Mr2d 94 [1996] and cases cited therein.




I i censed physicians.” Because of her physical condition, decedent
needed help with “feeding, hydration, bathing, bowel and bl adder
function, anbul ating and repositioning”, and was dependent on the
nursing honme staff for such help. Pressure sores arose nainly as a
result of failure to reposition the patient at regular intervals
(115). Thus the gravamen of the action was ordinary negligence,

not professional negligence.

In a reply affirmation, defendant repeated its argunent to
the contrary, and explained that the care involved here bore a
“substantial relationship to a patient’s overall nedica
treat nent” (118-23).EI
Deci si on

Justice Janice R Bowran, to whomthe case was referred by
Justice Kenneth L. Thonpson, denied the notion for summary
judgnent, finding that the “clains sound in negligence”, which has
a 3 year statute of [imtations, but also apparently granted the
notion with regard to any nedi cal nal practice claim(6).

Appeal ; Appel |l ate Division decision.

Def endant appeal ed to the Appellate D vision, First
Departnent (4-5), which on Decenber 24, 2002 nodified the trial
court’s order “to the extent of granting defendant |eave to renew
its notion after further discovery, wi thout prejudice to
plaintiff’s notion to anend the conplaint”, and otherw se affirned

the order (127) (300 AD2d 178 [1® Dept. 2002]). The mmjority in

3 Both parties al so argued the issue of prematurity of sunmary judgnent based

on the fact that depositions were not held (92, 120-21); we discuss this in
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the Appellate Division (Justices Ellerin, Rubin and Gonzal ez)
noted that the conplaint asserted “causes of action for violations
of the Public Health Law, ordinary negligence and wongful death”;
it specified that PHL 82801-d “conferred a private right of action
on a patient in a nursing home for injuries sustained as a result
of the deprivation of specified rights set forth in PHL 82801-
dr1].

Pursuant to PHL 82803-c[3][e], the deprivation of the “right
to recei ve adequate and appropriate medical care” sets forth the
basis of plaintiff’s claim as do violations of 10 NYCRR
8415.12[c][1],[I1][2] based on the devel opnment of pressure sores
and the |l ack of adequate nutrition. The majority therefore found
that the conplaint stated a “cogni zabl e cause of action under the
statute.” Because defendant failed to address either these clains
or the allegations of ordinary negligence, the nere assertion that
the entire conplaint should be dism ssed was al so procedurally
i nproper. The majority noted that health-rel ated services were to
be di stingui shed from “professional nursing care”, and that the
PHL “contains nothing that would indicate an intent to equate its
private right of action with one for either nedical nal practice or
ordi nary negligence” (127-29). The majority concluded: “The
statutory basis of liability is neither a deviation from accepted
standards of nedical practice nor breach of duty of care. Rather
it contenplates injury to the patient caused by the deprivation of
a right conferred by contract, statute, regulation, code or rule,

subject to the defense that the ‘facility exercised all care

the context of the Appellate Division $8decision.



reasonably necessary to prevent and limt the deprivation and
injury to the patient.’” Thus, since violation of PHL 82801 et.
seq. constituted a “liability.created or inposed by statute”,
plaintiff’s “statutory cause of action is governed by the three
year period of limtation of CPLR 8214[2].”

The majority also noted that defendant failed to discuss the
complaint in detail to show how it sounded in nedical nal practi ce,
and did not distinguish the various allegations therein. A party
nmovi ng for summary judgnent, of course, has the burden of
establishing initially its prima facie entitlenment to such relief

(Alvarez v. Prospect Hospital, 68 Ny2d 320 [1986]; O an v. Farrel

Li nes, 64 NY2d 1092 [1985]; Wnegrad v. NYU, 64 NY2d 852 [1985]).

Thus, a “deficiency in the affidavits on both sides cuts agai nst
t he [noving party].because.the burden rests on himto establish
affirmatively that his adversary does not have a viabl e cause of

action against hinf (O Connor-Sullivan Inc. v. Oto, 283 AD 269

[3d Dept. 1954]), and even “worthl ess” opposition papers suffice
to defeat summary judgnent where defendant fails to make the

initial showi ng required (Trepuk v. Frank, 56 Ny2d 779 [1982],

revg. on dissnt. at AD, 86 AD2d 578-9 [1% Dept. 1982]). Here,

defendant did not “identify which causes of action it considers
time-barred”, preferring to conclude that the “entire action
sounds in nedical mal practice and nust, therefore, be dism ssed.”
At the very least, the conplaint stated a cause of action for
viol ation of PHL 82803-c[3], the renedy for which is “in addition

to and cunul ative with any other renedies available to the



patient” under PHL 82801-d[4].

The majority found that the viability of the genera
negligence claimwas “less clear” because it was not shown whet her
the acts and omi ssions were commtted by physicians or by nurses
who m ght be deened skilled nedi cal professionals; here, too,
however, defendant “offered no authority for extending the class
of skilled nedical professionals to include practical nurses,
orderlies and others who assist in patient care but do not
exerci se i ndependent nedi cal judgnent” (129-30). Accordingly, the
majority found that plaintiff also had “inpermssibly intermngled
al | egati ons of nedical mal practice and ordi nary negligence”;
however, because plaintiff noved to serve an amended conpl ai nt
whi ch “serves to sharpen the issues”, further discovery was
needed, and upon conpl etion of sanme, defendant could renew its
application (130-31).

Justice Friedman authored a two-person dissent with which
Justice Andrias concurred. The dissent agreed with the majority
regardi ng general negligence, finding it “inpossible, on the
sparse record before us, to determ ne whether the conduct at issue
constituted an integral part of the process of rendering nedical
treatnent to plaintiff’s decedent” (132). Wth regard to the PHL
§2801-d claim the dissent noted that the briefs did not discuss
the i ssue, and accused the majority of “reaching out, on its own
initiative, to opine that the statutory cause of action is
governed by a third provision of the statute of limtations.” The

dissent held that this statute was not intended to “create a new
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personal injury cause of action based on negligence when that

renmedy al ready existed”, relying on Goldberg v. Plaza Nursing

Home, supra. That decision, however, was overrul ed by the Fourth

Departnent itself in Doe v. Westfall Health Care Center, supra.

Def endant’s notion to appeal to this Court.

After the Appellate D vision s order was served with notice
of entry, defendant noved in the Appellate Division for |eave to
appeal to this Court. The notion was granted, with the First
Departnment asking this Court to consider the follow ng: “Was the
order of this Court, which nodified the order of the Suprene
Court, properly made?” (125). It is plaintiff’s position that the
Appel l ate Division majority’ s decision was unassailably correct;
that, as the PHL was specifically pled, a cause of action was
stated under the statute; and that sunmmary judgnment woul d be
premature given the sparse record; and that the Appellate
Division's grant of |eave to renew the notion follow ng discovery
was not only unassail able but not properly before this Court.
Plaintiff also questions whether the Appellate D vision s decision
to review a cause of action which allegedly was not part of the
parties’ subm ssions belowis properly before this Court, as it
i nvol ved the exercise of discretion which is generally beyond the
purview of this Court. Accordingly, the order should be
substantially affirmed and ot herwi se di sm ssed as not reviewabl e.

DI SCUSSI ON

PO NT 1| :
THE APPELLATE DI VI SION' S UNANI MOUS FI NDI NG THAT MORE
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DI SCOVERY WAS REQUI RED ON THE GENERAL NEG.I GENCE CLAI M
SHOULD BE AFFI RVED ON THE MERI TS OR AS BEI NG BEYOND
TH S COURT' S JURI SDI CTI ON;, THE MAJORI TY' S HOLDI NG THAT
A COGNI ZABLE CLAI M WAS SET FORTH UNDER THE PUBLI C HEALTH
LAW SHOULD BE AFFI RVED PURSUANT TO THE TERVMS OF THE
STATUTE AND APPLI CABLE CASE LAW THE ARGUMENT THAT THE
APPELLATE DI VI SI ON ERRED | N CONSI DERI NG A CLAI M NOT' SET
FORTH I N THE PARTI ES SUBM SSI ONS | NVOLVES AN | SSUE THAT
I S UNPRESERVED AND BEYOND THI S COURT' S JURI SDI CTI ON.
| nt roducti on.

As we have seen, the issue of whether the clains in the
conpl ai nt sounded solely in nmedical nmalpractice or in ordinary
negl i gence and wongful death, is dispositive as to whether the
action was brought within the appropriate statute of limtations
peri od.

In this regard, CPLR 8214-a requires that suits for nedica
mal practice be commenced within 2 years and 6 nonths of accrual of
t he cause of action. CPLR 8214[5] requires that suits for ordinary
negl i gence be conmmenced within 3 years of accrual. CPLR 8214 2]
provides a three year statute of limtations for “liability
.Ccreated or inposed by statute.” As the majority noted, and as the
record shows, plaintiff has now officially disclained any nedi ca
mal practice cause of action, and is proceeding solely on the
second two theories. Al the justices in the Appellate D vision
noted that there was unclarity with regard to who at the nursing
hone committed the actions giving rise to the claim hence the
majority remarked (300 AD2d at 180):

The viability of plaintiff’s general negligence claimis

| ess clear. The record does not indicate whether the various

acts and om ssions alleged in the conplaint were commtted

by physicians or by nurses possessing sufficient
qualifications to be deened nedical professionals [cits.];
nor has defendant offered any authority for extending the

class of skilled nedical professionals to include practical
12



nurses, orderlies and others who assist in patient care but
do not exercise independent nedical judgnent. The record
does not identify the persons who supervised the treatnent
of plaintiff’s decedent; nor does it permt any assessnent
of the qualifications of the persons involved in providing
her with care. However, it remains that for the purposes of
the subject notion, it cannot be concluded that the action
sounds exclusively in nedical malpractice so as to require
di sm ssal pursuant to CPLR 83211[a][5]. If defendant has
failed to identify the particular causes of action it deens
to be barred as untinely, plaintiff has also inpermssibly
interm ngled allegations of nedical mal practice and ordinary
negligence [cits.]. The record indicates that, while the
notion to dism ss was pending, plaintiff noved to anend the
conplaint a second tine to state a cause of action seeking
relief under the Public Health Law and a second cause of
action alleging ordinary negligence. The proposed conpl ai nt
better serves to sharpen the issues. However, further

di scovery is necessary to assess the nature of the all eged
deficiencies in the care provided by the nursing hone.
Therefore, it would be appropriate to entertain the notion
to anend and permt defendant to renew its application upon
conpl etion of discovery.

The di ssent agreed with the denial of summary judgnent with
| eave to renew. In a decision authored by Justice Friednan and
joined by Justice Andrias, it stated (id. at 180-81):

| agree with the majority’s nodification of the order on
appeal to provide that the denial of defendant nursing
home’ s notion for sunmary judgnment di sm ssing the conplaint
as tinme-barred is without prejudice to renewal after

di scovery. A claimbased on the all eged negligence of non-
physi cian health care workers is deened to sound in nedical
mal practice and thus to be governed by the 2 % year statute
of limtations [cits.]. If the alleged conduct of such

wor kers bears a substantial relationship to the rendition of
nmedi cal treatnment by a licensed physician [cits.]. Stated
otherwise, the limtation period for nedical nalpractice
will apply to a claimbased on negligence by a non-physician
if the conduct at issue constituted an integral part of the
process of rendering nedical treatnent to the patient
[cits.]. Since it is inpossible, on the sparse record before
us, to determ ne whether the conduct at issue constituted an
integral part of the process of rendering nedical treatnent
to plaintiff’s decedent, such determ nation nust await
further devel opnents of the factual record through di scovery
[cits.].
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The di ssent di sagreed, however, as to the propriety of the
Public Health Law cause of action, finding that because the
parties’ “appellate briefs conspicuously share the assunption
that the personal injury and statutory causes of action stand or
fall together on the tinme bar issue”, the majority “should not
have reached, on its own initiative, to opine that the statutory
cause of action is governed by a third provision of the statute
of limtations.” The dissent also agreed with the anal ysis of

Gol dberg v. Plaza Nursing Hone, supra, and a trial court

deci sion, Begandy v. Richardson, 134 Msc.2d 357 [Sup. C. 1987],

stating that those decisions held that “The purpose of 8§2801-d
was not to create a new personal injury cause of action based on
negl i gence when that renedy already existed.” O course, the
portion of the Gol dberg decision which reached that concl usion
was expressly overruled in Doe.

Procedural considerations.

Entirely absent fromdefendant’s brief is a discussion of
procedural issues regarding this Court’s power of review, which
we believe are inportant and possi bly outconme-determ native. W
di scuss the jurisdictional issues at this point.

Al'l the justices in the Appellate D vision agreed that the
trial court’s order should be nodified to all ow defendant to
renew its notion, because the record was too sparse to enable
themto nake an intelligent determ nation as to whether the

negligence clains in the conplaint were actually disguised clains
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for medical mal practice. Al the justices noted the service of

t he amended conpl aint, and found that the best procedure would be
to all ow di scovery based on that conplaint, and then have

def endant renew its summary judgnent notion, if it elected to do
so, after discovery was conpleted. W believe that that portion
of the Appellate Division s order which provided for this

nodi fication was the type of discretionary determ nation that
this Court normally declines to consider pursuant to a self-

inmposed limtation on its powers. See, Matter of Von Bul ow. 63

NY2d 221 [1984]; Morris v. Dunham 35 Ny2d 968 [1975]; Kahn v.

Sanson Mgnmt. Corp.. 34 Ny2d 749 [1974]; Aneliva v. Roth, 33 Ny2d
682 [1973]; Hellner v. Mannow_ 33 NY2d 897 [1973]. See, Cohen &

Karger, Powers of the New York Court of Appeals, revd. ed. 1952,

p. 582.
VWhile this Court may accept cases involving discretion and
reverse on the ground that the Appellate Division abused such

di scretion as a matter of |law (Barasch v. M cucci. 49 Ny2d 594

[1980]), this is rarely done, and the doctrine certainly does not
apply here. The Appellate Division’ s order actually concerned

di scovery, as it held that the notion could not be either granted
or denied until the record was fleshed out. “Wile discovery
determ nations rest within the sound discretion of the trial
court, the Appellate Division is vested with a correspondi ng
power to substitute its own discretion for that of the trial
court, even in the absence of abuse.” On the other hand, this

Court’s power of review over such discretionary deternmi nations is
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“limted to whether the Appellate Division abused its discretion

as a matter of law (Andon v. 302-304 Mdtt St.. 94 Ny2d 740, 745

[2000], citing Brady v. Ottaway Newspapers, 63 Ny2d 1031-2 1984];

Phoeni x Mut. Life v. Conway., 11 NY2d 367,370 [1962]; Kavanagh v.

Qgden Allied Main., 92 Ny2d 952, 954 [1998]).H

We see no basis to overturn the unani nobus finding of the
Appel l ate Division here that summary judgnent shoul d be denied
with | eave to renew at the conclusion of discovery because the
record was too sparse to determ ne whether the conplaint sounded
in mal practice or negligence — for this determ nation sinply
could not be an abuse of discretion.

The dissent essentially held that the propriety of the
statutory causes of action was waived by the parties’ course of
conduct, since CPLR 8214[2] dealing with the statute of
l[imtations for statutory causes of action was not raised in the
briefs, and that the PHL 82801 claimwas used nerely to show that
there was a cogni zabl e negligence claim This Court has held that
it reviews only questions of |aw which have been duly preserved

(Baker v. W lIrondequoit C S.D.. 70 Ny2d 314 [1987]; G anercy

Equities v. Dunont, 72 NY2d 560 [1988]; Merrill v. Al bany Med.

Ctr.. 71 Ny2d 990 [1987]). Thus, where a case was pled and tried

on one theory, this Court may not grant recovery on anot her

theory (Lichtman v. G ossbard, 73 Ny2d 792 [1988]). In |n Re:

Shannon B.. 70 NY2d 458 [1987], this Court explai ned:

* I'n Andon, a certification order stating that the order was nade “as a matter

of law’ was held not binding on this Court, which considers whether the order
“reflects a discretionary balancing of interests.” See, Small v. Lorillard, 94
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The Appellate Division did not explicitly address the
constitutional argunment upon which appellant hinders her
appeal as of right to this Court — that even if the police
possess authority to detain suspected truants, the seizure
must be supported by probable cause. The record reveal s that
this argument was first raised on the appeal to the
Appel l ate Division. The issue is therefore not Dreservgd for
our review  and the appeal of right nust be di sm ssed.?
Because this Court has held that it has “no power to review

either the unpreserved error or the Appellate D vision s exercise

of discretion in reaching” an unpreserved issue (Feinberqg v.

Saks. 56 NY2d 206, 210-1 [1982]), it appears that this Court may

not have jurisdiction to decide whether the Public Health Law
cause of action is cognizable, as the dissent’s position was
based on the fact that the issue was not discussed in the
parties’ briefs, i.e., that it was not preserved for appellate
revi ew

Accordingly, we submt that this Court should decline to
respond to the certified question on procedural grounds, or defer
to the discretionary determ nati on made by the Appellate Division
majority.
Separate right of action under the PHL

Contrary to defendant’s clains, PHL 82801-d provides a
separate right of action, and recent case | aw has so hel d.
Def endant states in its brief, “The express purpose of the
statute was to provide a renedy for deprivation of rights, and

infringenment of rights, not to provide a renmedy for that for

NY2d 43,53 [1999]; Brown v. NYC 60 Ny2d 893-4 [1983].

The attorneys in Shannon B were prescient, and therefore noved “at oral
argunent” for |eave to appeal, and this Court agreed to grant that oral
application “to consider the inportant issue of the scope of police authority
in these circunstances.”
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whi ch there already was a renedy — nedical mal practice and
ordi nary negligence” (Brief at 13), citing the now discredited
deci sion of the Fourth Departnment in Goldberg (Brief at 11).
Def endant al so writes, disingenuously, we submt, that PHL
8§2803[c][3][e] “is inapplicable because Hebrew Home never
deprived Ms. Zeides of her right to receive nedical care — in
fact, the plaintiff has not alleged a single fact that would
support such a claim” Appealing to “legislative intent” and
principles of “statutory construction”, defendant calls the
Appel | ate Division decision “absurd”, and dism sses Doe as
“aberrational” and of “no precedential value” (Brief at 12-14,
17). Defendant also protests that recognizing a claimfor nursing
home abuse woul d “open the fl oodgates of litigation” (Brief at
20) .

The fact is that PHL 82801 was enacted to stema tide of
abuse of nursing hone patients who are too frail, infirm sick or
weak to aid thenselves. A facility that accepts nonetary
conpensation to care for such individuals has an obligation to
provide themw th proper care. Decedent’s abandonnent, as
evi denced by her malnutrition, dehydration and bedsores, involved
the type of deprivation that was specifically addressed in the
PHL. It was, therefore, intended to “create new causes of
action”, contrary to defendant (Brief at 9). After all, PHL
§2801[d][4] provides that the renedy is “in addition to and
cunmul ative wth any other renedies available to a patient.”

The assertion that defendant never deprived decedent of
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medi cal care is nystifying. The conplaint asserts in detail how
t hi s happened.
PHL 82801-d[1][2] provides:

Any residential health care facility that deprives any
patient of said facility of any right or benefit, as

herei nafter defined, shall be liable to said patient for
injuries suffered as a result of said deprivation, except as
herei nafter provided. For purposes of this section, a “right
or benefit” of a patient of a residential health care
facility shall nean any right or benefit created or
established for the well being of the patient by the terns of
any contract, by any state statute, code, rule or

regul ation, or by any applicable federal statute, code, rule
or regul ation, where non-conpliance by said facility with
such statute, code, rule or regul ation has not been
expressly authorized by the appropriate governnent al
authority. No person who pleads and proves, as an
affirmati ve defense, that the facility exercised all care
reasonably necessary to prevent and limt the deprivation
and injury for which liability is asserted, shall be liable
under this section.

Upon a finding that a patient has been deprived of a right
or benefit, and that said patient has been injured as a
result of said deprivation, unless there is a finding that
the facility exercised all care reasonably necessary to
prevent and limt the deprivation and injury to the patient,
conpensatory damages shall be assessed in an anobunt
sufficient to conpensate such patient for such injury, but
in no event |less than 25% of the daily per patient rate of
paynment established for the residential health care facility
under section twenty-ei ght hundred seven of this article or,
in the case of a residential health care facility not having
such an established rate, the average daily total charges
per patient for said facility, for each day that such injury
exists. In addition, where the deprivation of any such right
or benefit is found to have been wlful or in reckless

di sregard of the lawful rights of the patient, punitive
damages may be assessed.

The | aw al so provides for “injunctive and declaratory relief
(PHL 82801-d[3]), and patients may band together and bring a
class action suit, and any cause of action arising under the
statute is “in addition to and cunul ative with any ot her renedi es
available to a patient” (82801-d[4]). The specific rights that
19



formthe basis of such a cause of action are listed in §2803-
c[3]. Subdivision [3][e] provides that one of those rights is the
right “to receive adequate and appropriate nedical care, to be
fully infornmed of his or her nedical condition and proposed
treatnent unless nedically contraindicated, and to refuse

nmedi cation and treatnent after being fully infornmed of and
under st andi ng the consequences of such actions.” Subdivision
[3][g] provides a right to “courteous, fair and respectful care
and treatnment and a witten statenment of the services provided by
the facility, including those required to be offered on an as
needed basis.” Subdivision [3][h] provides a right to “be free
from nmental and physical abuse and from physical and chem cal
restraints, except those restraints authorized in witing by a
physician for a specified and limted period of tinme or as are
necessitated by an energency, in which case the restraint may
only be applied by a qualified |icensed nurse who shall set forth
in witing the circunstances requiring the use of restraint, and
in the case of use of a chemcal restraint, a physician shall be
consulted within 24 hours.” The patient’s civil liberties nust be
respected (82803-c[3][a]); he nust be afforded the right to have
“private comuni cations and consultations with [his] physician,
attorney and others” ([b]), to present grievances ([c]), to
“manage his or her own financial affairs” ([d]), to have “privacy
in treatnment and caring for personal needs, confidentiality in
the treatnment of personal and nedical records, and security in

storing personal possessions”, and various other technical
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rights.

This statute, as the Appellate Division majority found,
provi des a separate cause of action, as the conplaint alleges
deprivation of the “right to receive adequate and appropriate
medi cal care” (PHL 82803-c[3][e]). Defendant is unquestionably a
nursing home (PHL 82801[2][3][4][b]). The conplaint also alleges
a violation of 10 NYCRR 8415.12[c][1] in failing to prevent the
devel opnent of pressure sores and bedsores, and a viol ation of
8415.12[1][2] in failing to provide adequate nutrition. Since PHL
82801-d[ 4] provides that the right to recover under 82803-c[3] is
“Iin addition to and cunul ative with any other renedi es avail abl e
to a patient”, principles of statutory construction clearly
support the majority’s finding that statutory clains were pled in
the conplaint at bar.

In interpreting a statute, courts should first of al
“attenpt to effectuate the intent of the Legislature” (1605 Book

Center Inc. v. Tax Appeals Trib., 83 Ny2d 240,244 [1994], cert.

den. 513 US 811 [1994]; Doctors Council v. NYC Enp. Ret. System

71 NY2d 669, 674-5 [1988]; Patrol nens Benev. V. NYC._ 41 Nvad

205, 208 [1976]) .
Intent is derived, first and forenost, froma litera

reading of the act itself (Mjewski v. Broadal bin-Perth, 91 Nyad

577,583 [1998]), construing the words according to their nost
obvi ous neani ng (See, MKinney, New York Statutes, 892[b], 894).

After all, it is “a strong thing to read into a statute words

whi ch are not there and, in the absence of clear necessity, it is
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a wong thing to do” (Palnmer v. Spaulding. 299 NY 368, 372

[ 1949]). “The courts must take the | anguage of statutes as they
find it, and may not read into it a meaning not expressed by the
Legislature [cits.]” (Pierse v. Zimernman, 255 AD 708 [2d Dept.
1938]) .

“Where the terns of a statute are clear and unanbi guous, the
court should construe it so as to give effect to the plain
meani ng of the words used.resort to |legislative history will be
count enanced only where the | anguage i s anbi guous or where a
l[iteral construction would | ead to absurd or unreasonabl e
consequences that are contrary to the purpose of the enactnent”

(Auerbach v. Bd. of Ed.., 86 Ny2d 198,204 [1995]; Loyd v. Gella,

83 NY2d 537,545-6 [1994]; Matter of Kleefeld s Estate, 55 Ny2d

253,259 [1982], rearqg. den. 56 Ny2d 683 [1982]).

The inmportance of adhering to precedent as well as the text
of the subject statute is dramatically illustrated by the recent

decision of this Court in Desiderio v. Ochs, 100 Ny2d 159 [2003],

affirmng a judgnent that increased future nursing care danmages
al nost threefold based upon a 4% interest rate required by CPLR
85031[ e], though the ultimate result was that defendant woul d
have to pay far nore than the anount awarded by the jury. Noting

that its prior precedent (Schultz v. Harrison Radiator., 90 Nyad

311 [1997]; Rohring v. City of Niagara Falls, 84 NY2d 60 [1994];

Brvant v. NYCHHC, 93 Ny2d 592 [1999]) endorsed this procedure,

and that the nmethod of cal culating judgnents was clearly set

forth in the statute, this Court rejected the defendant’s
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alternative nmethod which would run “afoul of the clear statutory

| anguage” and the court’s “hol dings” in other cases. Because

“Wel |

established rules of statutory construction prevent [a

court] from | ooking behind the unanbi guous | anguage of a

statute”, this Court held that plaintiff’s nethod was correct,

t hough it appeared that if plaintiff lived for 55 years, he would

be paid far nore than the jury awarded him Justice Rosenbl att

concurred, stating:

This appeal tests the separation of powers doctrine to its
limts. It would have been easy enough for a |l ess dutiful
court to ignore the words of the statute and apply its own
nmet hodol ogy, reasoning that the Legislature could not

possi bly have intended this result. The Court, however, has
not done that. Instead, and commendably, it applies Article
850-A out of fidelity to the literal |egislative | anguage. |
concur because the result (when the statute is read in
conbination with Schultz and Bryant) seens in escapabl e.
Once Schultz held that the 4% additur was to be cal cul ated
on top of the jury's projected rate of inflation, the die
was cast. Fromthat point, structured judgnents took on the
prospect of damage awards in excess of plaintiff’s damages.
The case before us, however, dramatically denonstrates the
ultimate and extrenme consequences that may well have been
beyond the Legislature’s intentions. Unless the Legislature
anmends the statute, awards will be conparably enlarged in
all personal injury cases of this type.

Not only the First Departnent but the Fourth Departnent too

has now held that principles of statutory construction and the

| egi slative history underlying the PHL permt a plaintiff to set

forth a separate cause of action for violation of PHL 82801-d,

even

where that claimis asserted in conjunction with clains for

ordi nary negligence and nedi cal mal practice. The Fourth

Departnment had previously found to the contrary in Goldberg. a

decision in accord with Begandy, but it later repudiated that
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construction of the statute in Doe, stating, “W decline to apply
the reasoning set forth in CGoldberg. Instead, we conclude that
the clear intent of 82801-d was to expand existing renedies for
conduct that, although constituting grievous and actionabl e
violations of inportant rights, did not give rise to damages of
sufficient nonetary value to justify litigation” (303 AD2d at
109) .

Pursuant to this Court’s decision in Desiderio. in which it

adhered strictly to the terns of the statute, as well as Zeides
and Doe, Wwe believe there can be little question that PHL 8§82801-
d[ 4] neans precisely what it says, and affords nursing hone
patients who can show a violation of rights enunerated in PHL
8§2803-c[ 3] an additional statutory cause of action independent of
any comon | aw mal practice or negligence claimE

On page 9 of its brief, defendant wites: “The fundanenta
issue that is thus presented for determnation by this Court is
whet her the allegation that inadequate and i nproper care was
provi ded automatically gives rise to a claimunder the Public
Health Law.” It goes on to assert that plaintiff “has not alleged
a single fact that would support” a claimthat decedent was
“deprived [of] her right to receive nedical care”, in that
plaintiff was “unsatisfied with the care given, and that the

hi ghest practicabl e standard of nursing care was not provided”

® Federal |aw affords paral l el protections. See, 42 USC §1396r[8] (Renedies

provided therein “are in addition to those otherw se avail abl e under state or
federal law, and shall not be construed as limting such other renedies,
i ncludi ng any remedy available to an individual at common |law’); 42 CFR
8§483. 13.
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(Brief at 11).

The conplaints and bill of particulars, on the contrary,
al l ege that decedent was not provided with appropriate
saf eguarding, nutrition, hydration, supervision, bedding or
nmoni toring of her weight; that insufficient nmeasures were taken
to prevent her fromfalling;, and that she was not noved in her
bed and, as a result, devel oped bedsores (19, 25, 33-34, 36-37,
39-53, 65-68). Apparently, defendant is conplaining of the | ack
of data as to who treated decedent and who was responsible for
what aspect of her care.

To the extent defendant is arguing that only a claimthat a
nursi ng hone resident who is conpletely deprived of any care can
claimthe right to assert a cause of action under the statute
(not one who receives negligent or substandard care), the text of
the statute refutes that argunent. Mreover, we have found no
case supporting any such doctrine. Defendant’s attenpt to
di stingui sh “nonfeasance” from“m sfeasance” in this context
shoul d be rejected by this Court out of hand.

Per haps defendant’s point is that plaintiff did not set
forth evidence regarding who within the nursing honme m snmanaged
decedent’s condition and therefore is not entitled to benefits
under the statute. lIgnoring for the nonent the affidavit of M.
Val dez, we submt that defendant is seeking to nuddy the waters,
interm xi ng CPLR 83211 and CPLR 83212. Here, though defendant
nmoved for summary judgnent pursuant to CPLR 83212, the notion was

actually decided on the basis of 83211, and the rules for
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consi dering notions based on facial insufficiency nust be
enpl oyed by this Court in determ ning whether the First

Department’s decision is correct. See, Paynter v. State. 100 Ny2d

434 [2003], fn. 1.

The distinctions are significant. In a 83211 notion, a
plaintiff may choose “to stand on his pleading al one, confident
that its allegations are sufficient to state all the necessary
el enents of a cogni zabl e cause of action”, and nay not be
penal i zed because “he has not nmade an evidentiary showing in
support of his conplaint.” Yet, an inartfully pled conplaint can
al so be suppl enented by affidavits, and thus withstand a notion

to dismss. See, Rovello v. Oofino Realty Co., 40 Ny2d 633, 635

[1976]. Plaintiff is entitled to the “benefit of every possible
or favorable inference” that can be drawn fromthe conplaint

(Leon v. Martinez, 84 Ny2d 83,87-88 [1994]). If the allegations

in the conplaint fall within any cogni zabl e theory, the cause of

action nust be sustained (Marone v. Mrone, 50 NY2d 481, 484

[1980]; Guggenheiner v. G nzburg, 43 NY2d 268,275 [1977]).

In a notion for summary judgnent, defendant nust establish
by evidentiary facts, and usually through affidavits and ot her
evi dence adm ssible at trial, that the claimhas no nerit; once
this is done, the plaintiff has the obligation of submtting
evi dence of the existence of a triable material issue of fact.
Here, defendant’s notion, though denonm nated as one for sumary
judgnent pursuant to CPLR 83212, was actually a 83211 notion to

di smss on the ground that the conplaint was facially
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insufficient to establish a claim As a result, defendant’s use
of the term*®“single fact” (Brief at 11) represents a sumary
judgnment notion claimthat is not appropriate in connection with
this notion, especially as defendant conceded that the Appellate
Division “correctly treated the notion as one for di sm ssal
pursuant to CPLR 83211” (Brief at 22).

Moreover, even if 83212 standard had been enpl oyed,

def endant would still |ose. Under Alvarez, Farrell. Wnegrad and

Trepuk and their progeny, plaintiff is not required to submt
evidentiary facts where defendant has not established its prim
facie entitlenent to judgnent as a matter of |aw by doing so. The
| ack of evidence, then, cuts against the defendant and not the
plaintiff. Defendant should not be permtted to raise a
procedural point respecting summary judgnent when in reality its
claimis that the conplaint facially does not state a cogni zabl e
cause of action pursuant to CPLR 83211.

Public policy considerations.

As to the alleged threat of a flood of nursing hone
l[itigation, the legislative history point in the opposite
direction. As the Fourth Departnment stated in Dge (303 AD2d at
111-2):

The legislative history of 82801-d reveals a recognition of

that vulnerability, and of the abuses that preceded the

enactnment of that legislation in 1975. The Legislature

t her eby provided that vul nerable population with an easier

route by which to enforce [any contractual, statutory or

regulatory right].fcits.] Indeed, by the |language in 82801-

d[ 4], that “The renedies provided in this section are in

addition to and cunul ative with any other remnedi es avail abl e

to a patient.” The Legislature has explicitly expressed its

intent to add to the available tort renedies. It is
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preci sely because of the inadequacy of the existing common
| aw causes of action to redress the abuse of patients in
nursi ng honmes that Public Health Law 82801-d was enacted
(See, Mm O State Executive Dept., 1975, MKinney’'s
Session Laws of New York, at 1685-1686; Governor’s Mem
Approving L. 1975, chs. 648-660, 1975 MKi nney’ s Session
Laws of New York, at 1764). W are convinced that the
Legi sl ature could not have intended that plaintiff be
prevented from asserting a cause of action under that
section nerely because her simnultaneously asserted common
| aw causes of action survived the notion to dism ss where,
as here, those common | aw causes of action ultimtely may
not survive a notion for sunmmary judgnent. Plaintiff
concedes that such a situation nmay exist in this case.

The sane situation exists here, where defendant asserts that
plaintiff's case is barred by the statute of limtations. The
vul nerabl e situation of decedent, and the fact that she and her
famly were dependent upon defendant’s nursing honme for proper
care, surely contributed to that situation

The Division of Budget report on the bill, in paragraph 2
entitled “Summary of Provisions” (189), states:

Current | aw does not specifically accord a right of private

action to nursing home and health-related facility patients

who feel they are being inadequately or inproperly cared
for. Such patients can, however, |ike other aggrieved

[ persons], institute ordinary negligence proceedi ngs, either

on their behalf, or, under recently enacted |egislation, as

a class action.

The report goes on to state that the bill would
“specifically grant patients of residential health care
facilities.the right to sue the facility for any injury resulting
fromthe avoi dabl e deprivation of benefits and rights..established
for their wellbeing in contract and/or state or federal |aw.”
Thus, the Legislature clearly knew that nursing hone patients
could bring conmon | aw actions, and intended to afford separate

28



statutory rights of action. Paragraph 4 states: “This bill would
encourage civil action suits in cases where patients of nursing
homes and health-related facilities are injured as a result of
deni al of adequate and proper care and treatnent. Wile patients
can currently sue a facility for negligence, either individually
or in a class action, there is no specific statutory recognition
of the legal rights of this vulnerable population. In addition to
provi ding for such recognition, this bill, by establishing

Medi cai d- exenpt m ni num danage awards and hi ghlighting class
action and awardi ng attorneys’ fees as appropriate principles for
the court, would increase the willingness of patients and the

| egal profession to undertake such action.” The commttee al so
wote: “The intent of this bill is weakened by maki ng damage

awar ds contingent upon patient injury, a termwhich this bill

| eaves undefined. The Departnent of Health and the State Consuner
Protection Board indicate that this termw Il probably be
interpreted narrowmy by the courts as including physical injury
only. Hence, the intent of the sponsors to expand patient rights
to include any right or benefit established by contract or

federal or state law.is likely to remain unfilled.” (187-90). The
menor andum wi t h acconpanyi ng conments (192-93) al so specifically
notes that the bill would authorize a “private action for
damages”, and the bill was strongly supported because it provided
“an effective neans of assuring that patients in residential

health facilities receive the quality care for which they are

payi ng.”
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The Departnent of Health wote that the bill provided
patients with a private right of action to sue for damages (197).
The Departnent of Law (198) and Departnment of State (199) noted
this newright, as did cooments solicited from vari ous agencies
and groups, nost of which were supportive (200-15).

The case | aw al so supports our argunent in this regard.

Def endant refers continuously to the Fourth Departnment’s deci sion
in Goldberg as reflective of the true legislative intent, but, of
course, same was expressly overruled by the sane court in Doe,
whi ch found that the history and text of the statute supported
plaintiff’s claimthat nursing hone residents were to be afforded
an additional right of action.

This Court’s decisional lawis in accord. This Court has
held that the institutional custodian of a person with physical,
enotional or nental limtations owes a duty of reasonable care to
protect the person frominjury with the “degree of care owed —
commensurate wth the [person’s] capacity to provide for his or

her own safety” (Killeen v. State, 66 NY2d 850-2 [1985]). In NX

V. Cabrini Med. Cr.., 97 Ny2d 247,252-3 [2000], this Court

referred to a “sliding scale of duty” with respect to such
i ndividuals. The rule is not novel, and has been applied by the

internedi ate appellate courts. See, Canpbell v. duster Hous.
Dev.. 247 AD2d 353-4 [2d Dept. 1998]; see generally, Reavey v.

State, 125 AD2d 656-7 [2d Dept. 1986]. Hone care agencies, for

exanple, may be |iable when an attendant’s absence or | ack of

attention causes an elderly person or a person with a disability
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to suffer traumatic injury. See, Esposito v. Personal Touch., 288
AD2d 337 [2d Dept. 2001]; WIlis v. NYC 266 AD2d 207 [2d Dept.

1999] .

| ndeed, “The overwhelmng majority of civil cases agai nst
nursing hones arising fromthe treatnent of residents involve
falls” and other incidents which do not involve strictly nmedical
care (Eads v. Heritage Enterprise, 204 I11.2d 92,106-7 [2003]).
Statutory mandate and devel opi ng common | aw i ncreasi ngly
recogni ze the “vulnerability and dependence of abused and
negl ected el ders, especially those whose infirmties — nmental or
physi cal — | eave themat the nercy of their caregivers, and those
who are physically isolated in their own homes or homes of their

rel atives” (Easton v. Sutter Coast Hospital. 80 Cal.App.4'"

485, 494 [2000]). See also, Jacobs v. Newton. 2003 NY Msc. LEXI S

891 [Sup. C. 2003].
Based upon the foregoing, we respectfully submt that the
Appel l ate Division correctly found that plaintiff pled and

possessed a cogni zabl e cl ai munder PHL 82801 et. seq.EI

W should also note that the three-year statute of limtations
provi ded under CPLR 8214[2] for statutory clainms is applicable in any event.
This statute of limtations “does not apply to liabilities existing at comon
| aw whi ch have been recogni zed or inplenented by statute”; for these, the
statute of limtations “is that for the comon | aw cause of action which the
statute codified or inmplenmented” (Aetna v. Nelson, 67 Ny2d 169, 174 [1986];
State v. Cortelle Corp., 38 Ny2d 83,86-7 [1975]). In MVAIC v. Aetna, 89 Nvad
214,220-1 [1996], this Court contrasted “[1] clains which, although provided
for in a statute, nmerely codify or inplenent an existing common law liability,
whi ch are not governed by CPLR 8§214[2] but by the statute of limtations
applicable to their comon | aw sources, with [2] claims which, although akin
to comon | aw causes of action, would not exist but for the statute.in which
case CPLR 8214[2] applies.” Thus, where a statutory cause of action provides
for a “far greater range of clains” which were “never |egally cognizable
before its enactnment, CPLR 8214[2] applies (Gaidon v. Guardian Life, 96 NY2d
201 [2001]). The new rights established by the PHL include recovery of
attorney fees, as well as statutory danages in the amount of the facility's
daily charges (PHL 82801-d[2][6]). Accordingly, the three year statute of
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Regar di ng common | aw negl i gence.

Def endant does not directly criticize the Appellate
Di vision’s unani nous finding that sunmary judgnment was not proper
on the sparse record before it. Indeed, the decision was
favorable to defendant in that the trial court’s categorica
denial of the notion for summary judgnent was reversed and
defendant afforded a right to renew sane upon conpl etion of
di scovery.

A court has discretion to deny a summary judgnent notion as

premature. See, Ross v. Curtis-Palmer, 81 Ny2d 494 [1993]

(“Plaintiff had not yet deposed defendant’s representatives when
the notion for summary judgnment suspended di scovery. Further, the
contract ..had not yet been reduced..Thus, any concl usion that
plaintiff cannot produce evidence to justify submtting the
guestion of ..control and/or supervision to a trier of fact is,

mani festly, premature, despite.subm ssion of an affidavit by [a]

saf ety superintendent disclaimng supervision..”); Goves v. Lands

End, 80 Ny2d 978 [1992] (“dven that defendants in their
affidavits asserted that they needed nore discovery tine to
depose witnesses as to the use and exi stence of safety devices,
and given that the discovery tinetable set forth in the
prelimnary conference order had not yet expired, we cannot
conclude that the Appellate Division erred in its disposition

[ holding that the notion for summary judgnment was] premature”).

In Held v. Kaufman, 91 Ny2d 425,432 [1998], which dealt with

the interplay between CPLR 83211 and 83212, this Court decl ared:

limtations in CPLR 8§214[2] applies to32he facts of this case.



Def endant’s final assertion is that plaintiff’s underlying
clainms were barred by UCC 88-319 which requires contracts
for the sale of securities to be in witing. If the statute
of fraud applies, it could render the underlying claim
conpletely worthless and preclude a fraud in the inducenent
cause of action. Although plaintiff ultimately will have the
burden to submt evidentiary facts taking the agreenent
outside the statute of frauds, by exception or otherw se, at
this CPLR 83211 notion stage, we nust credit the assertions
in plaintiff’s sur-reply papers suggesting certain factual
grounds which may defeat the statute of frauds defense.
Hence, dism ssal of the fraud in the inducenent cause of
action at this point is premature..

G ven the procedural posture of this case, no concl usions or

i nferences should be drawn about the ultimate nerit of the

statute of frauds defense, or any other defense to the first

cause of action asserted by defendants in their notion to

di sm ss, which defendants will have the opportunity to

reassert in a notion for summary judgnment pursuant to CPLR

83212, or as affirmative defenses under CPLR 83018[b].

Here, we submt that defendant’s concession that “Although
denom nated a notion for summary judgnment pursuant to CPLR 83212,
the Appellate D vision correctly treated the notion as one for
di sm ssal pursuant to CPLR 83211, inasnuch as the notion is based
upon a statute of limtations defense” (Brief at 22), precludes
reversal of the Appellate D vision s order regarding the common
| aw negl i gence cl ai m

It is often difficult to discern the difference between
clains for common | aw negligence and for nedical nal practice. But
it has been held that an action sounds in nmedical mal practice
only where it concerns nedical treatnents or acts bearing a
substantial relationship to the rendition of nedical treatnent by

a licensed physician. See, Winer v. Lenox Hill. 88 Ny2d 784

[ 1996]; Scott v. Auljanov, 74 NY2d 673 [1989]; Blieler v. Bodnar,

65 NY2d 65 [1985]. Defendant contends that “Both case | aw and
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common sense suggest that in actuality this is a claimof nedica
mal practi ce” because allegations “regardi ng repositioning,
nutrition, nonitoring and assisting with bowel and bl adder
function” all involve professional nedical care (Brief at 21-23).

We disagree. Here, plaintiff’s clains deal exclusively with
abandonment and general non-nedi cal negligence on the | evel of
everyday physical care. Plaintiff, in fact, successfully noved to
amend the conplaint to nmake it clear that no claimwas being
asserted agai nst defendant for medical mal practice. Therefore,
the Appellate Division correctly refused to dismss plaintiff’s
negligence claim As the Appellate D vision noted, orderlies and
attendants often reposition nursing hone patients. These persons
have no substantive nedical training and are often not coll ege
graduates. Physicians do not feed patients — that also is a job
given to attendants and orderlies, and where they fail to feed
and hydrate their patient, or abandon or fail to watch or
safeguard himor her, they are guilty of negligence which does
not inplicate theories of nedical mal practice.

Def endant’ s assertion that “If professional skill and
j udgnent are involved, the nore particularized theory of nedical

mal practice applies”, citing Bleiler v. Bodnar, Snee v. Sisters

of Charity, 210 AD2d 966-7 [4'" Dept. 1994], Zzellnar v. Tonpkins

Comm Hospital, 124 AD2d 187 [3d Dept. 1986] (Brief at 2),
actually supports plaintiff’s claim An orderly attendant, who
receives no professional training, cannot be guilty of

mal practi ce. Thus, though a nursing hone can function as a
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hospitaI,E]where a personal injury cause of action is grounded
upon the negligence of its personnel who are not performng
nmedi cal services, the nedical malpractice statute of limtations
does not apply.

“Al t hough a hospital in a general sense is always furnishing
medi cal care to patients..not every act of negligence toward a

patient would be nedical mal practice” (Weiner v. Lenox Hll,

supra). Even where both nedical judgnent and ordinary physica
care are involved in a negligent act, the failure to performit
does not always involve a malpractice claim As noted in Mller

v. Albany Med. Ctr.. 95 AD2d 977,979 [3d Dept. 1983], “Wen the

ri sk of harm has been identified through the exercise of nedical
judgment, a failure to follow through by taking nmeasures to
prevent the harm may constitute actionable ordinary negligence.”

In Karasek v. lLaJoie, 92 Ny2d 171, 174-5,177 [1998], this

Court held that a patient’s claimagainst a psychol ogist, as
opposed to a psychiatrist, sounded in ordinary negligence and not
nmedi cal mal practice, under the facts of the case, even though the
psychol ogi st’ s services were “classifiable as nedical services”
or “professional” services. This Court ultimately observed:

In sum while it nmay be reasonable to infer that the

di agnostic treatnent and services provided by — or under the
supervision of — nmedically trained psychiatrists are
‘medical’ in nature, the sanme cannot be said about the

servi ces rendered by psychol ogi sts and other nental health
care professionals, whose training and professional
experience are nmuch nore diverse..Psychol ogi sts and

psychi atrists may provide sonme of the sane nental health-
related services [cits.]. However, in the final analysis,
once the elenent of medical training is renoved, there is no

8 See, Florence Nightingale NH v. Hynes, 38 NY2d 260 [1975].
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meani ngful way to distinguish anong the nental health
services provided by the various non-physician providers for
pur poses of classifying some sub-group of those services as
‘“medi cal .’ Thus, we are persuaded that, absent further
| egislative clarification, the sounder course is to hold
that the services provided by psychol ogi sts, however
scientifically-based they may be, are not ‘nedical’ services
wi thin the meaning of CPLR §214-a.
Surely, if a psychologist is not guilty of nedical
mal practice where he allegedly departs from accepted standards of
care in treating a patient, then orderlies, attendants, nurses’
aides, etc., with no substantive training and perhaps not even a
hi gh school degree, do not cone under the rubric of nedica
pr of essi onal s agai nst whom a nedi cal mal practice claimcan be

brought. See, Chase Scientific Research v. N A Goup, 96 Ny2d 20

[ 2001] (Il nsurance broker and agents not professionals for
pur poses of applying CPLR 8214[6]).

It was not error, therefore, for the Appellate Division here
to nmodify the trial court’s order by permtting plaintiff to
anend the claim or to grant defendant |leave to renewits sunmary
j udgnment notion upon conpletion of discovery. In any event, as we
have shown, such discretionary determ nations are not ordinarily
within this Court’s power of review.

Def endant argues as a matter of procedure, however, that
plaintiff has the burden of establishing that his claimis not

tinme-barred, citing to Massie v. Crawford, 78 NY2d 516 [ 1991]

(Brief at 24). That case is actually favorable to plaintiff.
There, this Court held that the noving party had the initial

burden of proof on the issue of summary judgnent, but since it
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was apparent that plaintiff did not commence the action within 2
Y>years fromthe date of the negligent nedical treatnent, the
burden shifted to plaintiff to denonstrate continuous treatnment
and thus show that the tolling exception was applicable. Here,
plaintiff asserted a negligence cause of action which defendant
argued was a di sgui sed nedi cal nal practice cause of action; the
record was found too sparse to permt determ nation of the issue.
Thus, it was the defendant that failed to neet its initial burden
on the notion.

Contrary to defendant’s inplication (Brief at 24), the
plaintiff does not have an initial burden to establish that the
action was wthin the statute of limtations — defendant nust
first showthat it was not, and the allegations in the conplaint
nmust be accepted as true until it does. It is not right to say,
therefore, that the Appellate Division erred in “remanding this
case for further proceedi ngs” because “it was plaintiff’s burden
to establish that her case was [not] tine-barred” (Brief at 24).

Here, the conplaint clearly sets forth ordinary negligence
cl ai ms invol ving non-nedi cal workers; thus, defendant was
required first to establish prima facie entitlenent to judgnent
as a matter of law by showi ng that the clains involved nedical
mal practice. As all the justices of the Appellate D vision noted,
t here was no concl usive proof on the issue; hence, the decision
was plainly proper.

Erroneous clainms in defendant’s brief.

Def endant’ s brief, though neticulously witten and wel |
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researched, contain certain factual and | egal conclusions with
whi ch we di sagree. For the sake of conpl eteness, we di scuss these
bel ow.
A Def endant wites, “Until Zeides was decided, the courts had
hel d that PHL 82801-d was not intended to create new personal
causes of action”, citing to Goldberg and Begandy (Brief at 9).
However, d[4] states, as we have noted, that the renedies
provided therein are in addition to other renedies; thus, the
prior holdings did not correctly reflect the intent thereof. The
Fourth Departnment recogni zed that when it overruled the portion
of the CGol dberg decision which held that the statute did not set
forth an i ndependent cause of action, and the Zei des court
scrupul ously adhered to the text of the statute and its
| egislative history in coming to the sanme conclusion. In this
case, too, plaintiff set forth specific violations of statutes
and regul ations sufficient to establish such an i ndependent
claim

PHL 82801-d[ 1] defines a “right or benefit” of a patient to
mean “any right or benefit created or established for the
wel | being of the patient by the terns of any contract, by any
statute, code, rule or regulation or by any applicable federal
statute, code, rule or regulation.” Here, 10 NYCRR 8415. 12[c][ 1]
requires nursing honmes to prevent the devel opnment of pressure
sores; 8415.12[1][ii] requires proper nutrition; PHL 82803-
c[3][e] requires that appropriate nedical care be provided.

In Flem ng v. Barnwell Nursing Hone, 2003 NY AD LEXI'S 11209
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[ 3d Dept. 2003], the Third Departnent held that class action
certification was appropriate for the statutory claimonly, under
CPLR 88901, 902 in a case where decedent died fromseptic shock,
and a cause of action under PHL 82801-d was bel atedly added to
the conpl ai nt.

B. Def endant clainms that the Gol dberg Begander paradi gm shoul d
be followed, for the alternative would “stretch” the statute
“beyond its intended limts” and convert “any comon | aw cl ai nf
to a “statutory clainm (Brief at 9-10). The argunent does not
bear scrutiny.

As we have shown, it was the intent of the Legislature to
provi de additional causes of action, and this is clear fromthe
| anguage of the statute itself as well as its history. This
situation is simlar to other areas of |law, such as the
el evation-related risks involved in sone construction work, in
whi ch the inposition of broad-based liability has been found

appropriate. See, Ross v. Curtis-Palner., supra; Spano v. Perini

Corp.. 25 NY2d 11 [1969]. In other situations, |limtations have
been | egislatively inposed upon claimnts for public policy

reasons. See, Lauer Vv. NYC_ 95 Ny2d 95 [2000]. Surely, the desire

to put an end to nursing home abuse justifies the inposition of
both conmmon | aw and statutory liability upon nursing homes that
perpetrate such harm

C. Def endant wites that there is “no allegation that Ms.

Zei des was deni ed access to treatnment or sone benefit”, only that

she “did not receive adequate treatnment” (Brief at 11). This
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anounts to an assertion that denial of any treatnent triggers the
statute, but receipt of inadequate treatnent does not.

However, as stated previously, the “right or benefit of a
patient” in a “residential health care facility” is “any right or
benefit created or established for the well being of the patient
by the terms of any contract, by any.statute.”” Were there has
been a deprivation of such a right or benefit which results in
injury, “damages shall be assessed in an anmount sufficient to
conpensate such patient for such injury (PHL 82801-d[1][2]).
8§2803-3[e] provides that every patient “shall have the right to

recei ve adequate and appropriate nedical care.” Thus, there is no

di stinction between m sfeasance and nonfeasance in this context.
And, with regard to decedent’s bedsores and mal nutrition, 10
NYCRR 8415.12[c][1] and §[1][2] are definitionally inplicated. In
sum the distinction offered by defendant has no nerit.

D. Def endant asserts that this is “a typical personal injury
action, outside the scope and intent of the drafters of 8§2801-d”";
this begs the question. The Appellate Division found that that
statute afforded plaintiff an independent cause of action.

Def endant’s retort (Brief at 12) that a general negligence claim
cannot al so support a claimof a statutory violation is contrary
to the text of the enabling statute itself as well as the nost
recent case law. The related claimthat the injuries “do not fal
wi thin the scope of the type of claimenvisioned by the
Legi sl ature when it enacted 82801-d” (Brief at 12) is a bare

concl usi on unsupported by facts or |egal analysis.
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E. The purpose of the statute, as set forth in the |egislative

hi story, was clearly to provide a cause of action for deprivation
of proper care, not only for refusal to provide any care; thus,
plaintiff’s conplaint falls within the anbit of the statute. It
is clearly not true that the statute was to provide relief only
where there was no other cause of action available (Brief at 13).
F. Defendant’s “absurd results” argument (Brief at 13-15) is

unavailing. This Court in Desiderio v. QOchs, supra at 169,

specifically held that plain |anguage in a statute should not be

sacrificed to “equivocal evidence of legislative intent”, and

that a court may not “rewite the statute.” In Desiderio, this

Court cautioned that appellate courts may not “l ook behind”
unanbi guous statutory |anguage (id. at 172). Defendant has failed
to explain howit is absurd for frail and infirmnursing hone
residents to be afforded additional rights of action where the
Legi slature deens it appropriate. While a court “nust consider
whet her the Legislature intended that allegations sounding in
medi cal mal practice were intended to sinultaneously state a
statutory clai munder PHL 82801-d” (Brief at 16), that

exam nation has been made, and the issue has been decided
properly based on the | anguage of the statute, the |egislative
hi story, and the nost recent decisional |aw.

G Defendant attenpts to distinguish Doe because there, recovery
under the common | aw was “al nost inpossible” (Brief at 17). But
if Doe was to be distinguished on its facts, there would have

been no need to overrule Gol dberg. Mreover, the argunment itself

41



runs afoul of NX v. Cabrini, supra. where defendant hospital was

hel d potentially liable for a resident’s rape of a patient in the
recovery room though the act was obviously not within the scope
of his duties.

Nor is it true that Doe supports defendant’s argunent that
the statute “is only to be used for viable statutory clainms and
only refers to separate clainms that are not predicated on each
other” (Brief at 19), for the Doge court stated: “Indeed, by the
| anguage in 82801-d[4] that ‘the renedies provided in this
section are in addition to and cunul ative with any ot her renedies
avai lable to a patient, at law or in equity, or by admnistrative

proceedi ngs’, the Legislature has explicitly expressed its intent

to add to the available tort renmedies. It is precisely because of

t he i nadequacy of the existing comon | aw causes of action to

redress the abuse of patients in nursing honmes that Public Health
Law §2801-d was enacted.”

Here, since defendant argues that the common | aw negli gence
claimis a disguised nedical malpractice claim the holding in
Doe that “The Legislature could not have intended the plaintiff
to be prevented fromasserting a cause of action under that
section nerely because her sinultaneously asserted common | aw
causes of action survived a notion to dismss” is applicable.
Here, as in Doe, it can be said that plaintiff’s common | aw
causes of action “ultimately may not survive a notion for sunmary

j udgment” (303 AD2d at 114).
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H. Again, the “floodgate of litigation” argunent does not
wi thstand scrutiny (Brief at 20-21). As defendant well knows,
courts do not reach out to decide issues not placed before them
thus, the fact that it nmay have taken 25 years for a court to
rul e that an i ndependent PHL cause of action was cogni zabl e has
no bearing on the issues presented here. Mreover, there is
sinply no rule of |aw forbidding changes in the law. After all
“I't is the duty of the court to bring the Iaw into accordance
with present day standards of w sdom and justice”, not to adhere
to some “outworn and antiquated rule of the past” (Wods v.
Lancet . 303 NY 349, 354-5 [1951]).
CONCLUSI ON

Based upon the foregoing, it is respectfully submtted that
the order of the Appellate Division should be affirned to the
extent it is reviewable by this Court, and that this Court should

dismss those clains it finds are not properly before it.

Respectful Iy subm tted,
SEAN J. DOOLAN ESQ
Attorneys for Plaintiff-respondent

By:

POLLACK POLLACK | SAAC & DE Cl CCO ES@S
Appel | at e Counsel

225 Broadway Suite 307

New Yor k, NY 10007

212-233-8100

Sean J. Dool an Esq.
Brian J. |saac Esq.

O counsel .
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